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The article analyzes the nature and the concept of “judicial activism”, which denotes the whole
doctrine of the justice administration. It is noted that the problem of “judicial activism” in interna-
tional justice has its own peculiarities. The interpretation of the international treaty is considered
to be a judicial activity, which is closely linked to the text of the treaty itself. An international judge
must, at his own discretion, interpret the treaty but at the same time not forget about the general
principles of treaty intrerpretation. Such requirements include a fair interpretation of the text of the
international treaty. The article states that it is inappropriate to use the notion (and generally the
concept) of “judicial activism” only negatively, since its non-recognition may lead to a situation
where an international judge cannot properly interpret an agreement that results in non-fulfillment

of an international treaty.
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Formulation of the problem. An active study of
the international justice problem caused the interest
of researchers to the newly created term “judicial
activism”, which today has entered the research-
categorical apparatus of researchers of international
and European law. The term “judicial activism” was
first used by A.M. Schlesinger Jr. in the Fortune
magazine article in 1947 to characterize the respec-
tive positions of nine judges of the Federal Supreme
Court of the United States of America [1, p. 73].
The author categorized the Supreme Court judges into
two groups: supporters of judicial activity and sup-
porters of judicial restriction. The first ones believed
that politics played an important role in making each
legal decision; they acknowledged that the purpose of
the legal is to get a maximum possible social benefit,
rejecting doubts about the positives or the negatives
of judicial activity [2].

The term “judicial activism” was not created to
have a negative description; he was used to analyze
the role or function of the judiciary. Today this term
has different meanings. Commonly it is used to criti-
cize judges who do not simply interpret or apply the
legal text in an active way, but who solve cases, with-
out taking into account the rule of law that they need
to apply. It is also used to blame judges who do not
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adhere to the principle of integrity in making deci-
sions. It should be noted that the problem of judicial
activism in domestic research is not developed due to
both objective and subjective reasons.

Analysis of recent research and publications.
In Western science, the issues of judicial activism
and judicial discretion have been actively discussed
during the 20th century, but particularly sharp discus-
sions have begun since the 90s. It is worth to high-
light recent research conducted by such authors as
A. Ninet, E. Spitzer, A.M. Schlesinger Jr., S. Sherry,
W. Marshall, G. Green, K. Kmiec, F. Zarbiyev.

In national science, the situation is different: spe-
cialists approach this topic with caution. The research
papers of A. Berniuk, V. Begun, N. Guralenko, O. Yev-
seyev, M. Savenko, M. Savchyn, S. Shevchuk, etc. are
focused on different aspects of the chosen problem, in
particular on the issues of judicial activism, judge’s
discretion and judicial restriction, and the peculiari-
ties of judicial enforcement. The issue of the relation-
ship between judicial activism and the judge’s discre-
tion, the advantages and the negative characteristics
of this phenomenon, and most importantly the pros-
pects for its further functioning remain unresolved.

The Purpose of article. The purpose of the article
is to examine the dilemmas of the “judicial activism”
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phenomenon in international justice, as well as its
functioning peculiarities.

Presentation of the basic material of research.
In general, the term “judicial activism” denotes the
whole doctrine of the justice administration, which
came to the European and international courts from
the US. G. Green argues that the judicial activism doc-
trine reflects the various aspects of the justice admin-
istration, including the political role of judges who
decide, when power is either ineffective, or adopts
laws that violate fundamental constitutional values
[3]. G. Green in his article “An Intellectual History of
Legal Activism” analyzes the use of A.M. Schlesinger
Jr’s term, emphasizing that the author does not give a
definitive definition of judicial activism [3].

W. Marshall highlights the following signs of judi-
cial activism: 1) the refusal of the courts to comply
with the law; 2) the refusal of the courts to follow
existing precedents; 3) the refusal of the courts to fol-
low the established limits of their jurisdiction; 4) the
creation of new doctrines and rights; 5) use of the
judiciary to establish new responsibilities for other
branches of government; 6) use of the judiciary to
promote their own interests [4].

From the very beginning of the study of the judi-
cial activity phenomenon, the problem of judicial
activism immediately declared itself to be debatable,
especially in the context of a possible existence in the
continental legal system. In particular, Antoni Ninet,
the professor at the Center for Comparative and
European Constitutional Studies at the University of
Copenhagen (Danmark), notes that judicial activity is
an American concept, created and thought out for the
US legal tradition. Therefore, the application of this
concept in the continental system is not at all unam-
biguous and simple. By comparing the phenomenon
of judicial activity in the Spanish legal system with
the American one, Antoni Ninet emphasizes that the
judge in the continental legal system performs exclu-
sively legal functions, which are in accordance with
the principle of functional separation of powers. And,
since the notion of judicial activism for this system is
fuzzy, its semantic uncertainty should be limited to
a competent legal interpretation. The author empha-
sizes that judges are not politicians, therefore judge
sentences should be based solely on the interpretation
of the law and collected pieces of evidence. Simi-
larly, international courts must apply the current law,
and not seek (or create) a new one. In other words,
the Antoni Ninet filed a lawsuit in the form of a sim-
ple syllogism: P-Q, where P stands for facts, and
Q stands for legal consequences. He argues that the
judge cannot change this logical structure in order not

to interpret the facts and establish the specific legal
consequences of Q. The author argues that the “heart
of activism” is not an outcome but an interpretation
and argument [5].

Is there a judicial interpretation of lawmaking?
Is jurisprudence a source of law? Can a judge create
anew law? These issues are at the heart of all discus-
sions about “judicial activism”, judiciary and judicial
restrictions [6]. One of the answers to these questions
can be found in Montesquieu, for which the judge is
the mouth of law. In other words, the judge can only
within the limits of his competence, interpret the pro-
visions of the law that he applies in resolving specific
disputes. Today, the term “judicial activism” means
the whole doctrine, which certainly differs from the
traditional perception in the “spirit” of Montesquieu.
But, even today, supporters of such approach question
the normative sphere of legal practice and conclude
that although judicial practice plays an important role
in the legal system, it can not be a source of law.

In contrast to this concept, another law school has
developed a theory of free judge discretion (origi-
nates from the world-famous concepts of beginning
of the XX century — the “free law” and the “living
law” concepts, created by E. Ehrlich, the main the-
sis of which is the thesis of free judge discretion [7].
In American legal science in 1920th Ehrlich’s ideas
were supported by the work of the Harvard Univer-
sity professor Rocko Pound, who assigned judges the
role of those who need to update the law in accord-
ance with social changes [8, p. 171-172]. The judges
were considered to be also “law creators™ also a well-
known American lawyer, the US Supreme Court
Judge (1932-1938) B. Cardozo [9].

Analyzing the current understanding of judge’s
discretion, researchers emphasize that it represents
a creative, intellectual will of the judge, in the pro-
cess of which his moral position and searches for an
optimal solution for a particular legal case ultimately
form [10, p. 302]. There are even opinions that a
judge can create laws like the legislature [6].

In most modern democratic states, there is a prin-
ciple of separation of powers, which determines that
the legislative, executive and judicial authorities
carry out clearly defined functions. The judiciary,
whose functions consist in resolving disputes, has no
prerogative of legislative power. The American legal
doctrine in general recognizes the right of judges to
carry out judicial law-making, although critics, even
at the highest administrative level, advocate limiting
this right, arguing that judges, in the first place the
Supreme Court’s ones, can not pass laws. The words
of the President of the United States George W. Bush

135



Bueni 3anucku THY imeni B.1. Bepuancbkoro. Cepisi: iopuanysi Hayku

on nominating US Supreme Court judges may serve
as an eloquent proof of such trend in society: “Every
judge I appoint will be a person who clearly under-
stands that the role of a judge is to interpret law,
and not to legilaste from the bench” [11]. As an
illustrative example of an activist decision of the
US Supreme Court, may serve the relatively recent
judgment in Obergefell v. Hodges, which has legal-
ized same-sex marriages. In the Court’s judgment to
the Eisenstadt v. Baird case 405 US 438, as well as
MLB v. SLJ, 519 US 102-121 (on the invalidation of
marriage-limiting laws) states that the fundamental
freedoms, protected by the Fourteenth Amendment,
apply to a particular personal choice that is essential
for personal dignity, including intimate choice [12].
The court emphasized that the prohibition of same-
sex marriages is a demonstration of disrespect for a
person and a clear violation of the principle of equal-
ity. Although in dissenting opinions of judges Scalia
and Thomas J.J., it was noted that the Constitution
does not allow judges to resolve marriage issues
(because this is the competence of the legislative
branch), the court in its decision ruled that there is no
legal prohibition to conclude same-sex marriage [12].

Judicial activism cases are understood when inter-
national tribunals proceed in their decisions beyond
the wording of international treaties, which define
the scope and intentions of states. The discussion of
the judicial activity of the international courts focuses
mainly on their interpretation and law-making activity,
which was not foreseen by states when creating any
other international court. So, in relation to the CJEU
the term “judicial activism” was first used by H. Ras-
mussen. Although there is no clear assessment of the
CJEU among experts, it is considered to be the most
“activist”. From another standpoint, the judicial activ-
ity of the Court of Justice objectively assumed the role
of “leader”, which indicated a qualitatively new proce-
dural path to address a number of doctrinairely confus-
ing and virtually unresolved legal issues.

Experts point out that the phenomenon of “judicial
activism” appears in several forms in relation to the
activities of the European Court. For example, shar-
ing the position of a judge of the ECHR in retirement
A. Kovler [13, p. 95], O. Yevseyev notes that judicial
activism takes place, firstly, when the Court has sev-
eral interpretative options within the framework of its
case-law, but the Court goes beyond this framework.
Secondly, when the court searches for certain proce-
dural procedures (the author points to Janowiec and
others v. Russia [14], when the Court did not reject
the complaint as not meeting the ratione temporis cri-
terion and opened the proceedings) [15].
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The disadvantages of “judicial activism”, as a rule,
include: 1) the reluctance of the courts to reckon with
the will of the representative government (in cases
of ignoring the legislative acts); 2) the lack of proper
knowledge, experience, competence of the judges to
draft legislative acts, or the adoption of managerial
decisions.

In contrast to criticism of “judicial activism”, we
agree with the arguments of S. Sherry that “judicial
activism” is in a civilized sense the property of a
democratic legal system [16]. Indeed, as M. Savchin
notes, speaking about the peculiarities of the domestic
justice system, the judge’s discretion is to choose the
optimal option for solving a legal case, based on the
fundamental principles of law, in particular, respect
for human rights, the rule of law and democracy.
The author refers to Lord Bingham’s position that,
in accordance with modern rules of the rule of law,
judiciary discretion should be applied carefully with
reasonable justification, with little freedom of choice,
while judges should not be inclined to excessive
innovation of law, especially in the event of new laws
adoption [17].

The term “judicial activism” is also used to refer
to the limits of the international treaties interpreta-
tion. The requirement not to use undesirable “judicial
activity” consists in the fact that the translator of the
contract must respect the text formulation, the con-
text and its objective purpose, and can not perform
law-making functions (to create a legal norm). But,
at the same time, if a translator (interpreter) does not
allow himself to carry out an “undesirable” judicial
activity, then a certain fate of activity may not only
be permissible, but also, on the contrary, “desirable”,
for example, in a situation where the interpreter has
some formulation, which is unclear. It is important
to note that “judicial activism” mainly concerns the
interpretation of the rules, which govern disputes.
The main problem is connected with the possible
undesired (or intentional) deviation from the true
interpretation of legal requirements.

The phenomenon of “judicial activism” in
international legal proceedings has its own pecu-
liarities. First, regardless of whether the interpre-
tation can be regarded as a judicial activity, it is
clearly connected with the text of the treaty itself.
Secondly, when an international judge decides
on a case, he must, at his discretion, interpret the
treaty, but, at the same time, not depart from the
general principles of interpretation of the interna-
tional treaty. Thirdly, international judges should
have limits on the exercise of their powers. Such
requirements include a fair interpretation of the
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text of the international treaty that is being applied
and the reasoning for its implementation. At the
same time, in the context of understanding the true
nature of judge’s discretion, the interpretation of
international treaties should not be limited merely
to the interpretation of the “letter” of the text of the
treaty. The judge can (and should) use the oppor-
tunity to fill the gap in the regulation of the inter-
national agreement, if it is necessary to ensure its
action. In this issue, as in any other, we need to be
careful. We share Chang-fa Lo’s position that it is
inappropriate to use the term (“concept”) of “judi-
cial activism” only negatively, because its non-rec-
ognition may lead to a situation where an interna-
tional judge can not interpret the treaty properly, as
a result of which there will be a lack of fulfillment
for a certain gap and, in the end, finally, non-per-
formance of the contract. It is also undesirable to
overestimate judicial activity. The overestimating
makes it impossible to apply external restrictions

that are important for the performance of the con-
tract [18, p. 73-75].

Conclusions. The discussion of judicial activism
of international courts mainly focuses on their inter-
pretation and law-making activity. Speaking about the
issue of “judicial activism” in international justice, it
is worth summarizing that despite sharp discussions
on this issue, the positive “activist” characteristics of
international judicial institutions, in particular those
who use the most discretion and execute judicial
law-making such as the CJEU, the ECHR, can fully
include extension of judicial jurisdiction and new
approaches to the interpretation of treaties. In the
context of modern, profound transformations in the
direction of objective international justice, judicial
activism as a way of realizing the fair nature of law,
reflects the tendency that the Courts seeks to increase
their activity in protecting fundamental rights and
objectively depart from the formal (positivist) appli-
cation of legal norms.
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JUJIEMH «CYJOBOI'O AKTUBI3MY» Y MIZKHAPOJHOMY ITPABOCYJI

Y cmammi ananizyemvcsa npupooa ma nousmms «cy008020 AKMUGIZMY», SAKULL NO3HAYAE Yiny OOK-
MPUHY 30TUCHEeHHs Npasocyoos. 3a3HaA4acmspcs, Wo npobiema «cyo08020 AKMugizmy» y MIdCHAPOOHOMY
npagocydodi mae ceoi ocobaugocmi. Inmepnpemayis MidCHAPOOHO20 002080pPY PO32TIAOAEMbCA AK CYO08A
AKMUGHICMYb, KA MICHO NOB A3AHA i3 caMumM MeKcmom 0020680py. Mixcnapoouuii cyoos mae na cgii po3cyo
30ilicHumu iHmepnpemayito 002080py, Ma 600HOYAC He GI0CMYNUMU 8i0 3A2ANlbHUX NPUHYUNIE IHMepnpemayii
MidCHApPOOHo20 002080py. Taki eumozu 6xk0UArOMb 00OPOCOBICHY IHMEPHPEMAaYit0 MEKCMY MIHCHAPOOHO20
002060py. Y cmammi 3a3nauaemvcs, wo HEOOYINbHO GUKOPUCTNOBYBAMU NOHAMMA (U 3a2aloM KOHYenyiio)
«CY008Ull aKMUGI3MY Juule He2amuUHo, OCKIIbKU U020 HEeGUSHAHHA MOdce npueecmu 00 cumyayii, Koau
MIHCHAPOOHUTE CYOOs He 3MOJICe HANENCHO THMepnpemysamu 00208Ip, HACAIOKOM Y020 CMAHe HeGUKOHAHHA
MIDICHAPOOHO20 002080D).

Knrouosi cnosa: cyoosuti akmugizm, cy00i6CbKa aKmMuGHiCMb, IHMepnpemayisi MidCHaApoOOH020 002080pY,
ropucouxyis, midcnapooni cyou, €CIIJI.

JUJIEMMBI « CYJTEBHOT'O AKTUBU3MA» B MEKTYHAPOJHOM ITPABOCYIUUN

B cmamve ananuzupyromes npupoda u nousimue «cy0ebHO20 aKmusuzMay, Komopblii 0603Havaem yemyio
dokmpuHy npasocyous. Ommeuaemcs, ymo npodoiema «Cy0ebH020 AKMUBUZMAY 8 MENCOYHAPOOHOM NPABOCYOUU
umeem ceou ocobennocmu. Mnmepnpemayus mexcoyHapoOH020 002080pa paccmMampusdaemcs Kaxk cyoeoHas
AKMUBHOCMb, KOMOPAsi MECHO CEA3AHA C CaMUM MEKCMoM 002080pd. MedicoyHapoouwiti cyovs 0ondicer no
CBOEMY YCMOMPEHUIO OCYWECTNEUMb UHMEPNPEemayuto 002080pd U 0OHOBPEMEHHO He OMCHYNUMb OM 00UUX
NPUHYUNOS8 UHMEPNpemayuu MelicOVHapooHo2o 0o2osopa. Taxue mpebosanus GKa0OYaAOm 00OPOCOBECMHYIO
UHMEPNPEemayuio mekCma MedicOYHApOOH020 002060pa. B cmamve ykazvlgaemcs, umo HeyenecoobpazHo
UCNONB308aMb NOHAMUE (U KOHYENYUIO 6 YeloM) «CYOeOHbI aKMUBUM» MONIbKO HE2AMUEHO, HOCKOIbKY €20
HEenpusHaHue ModACem NPUeCmu K CUmyayui, K020a mMexicoyHapooHblil CyObs He CMOdicem OONANCHbIM 00pa30Mm
UHMEPNPEemuUposams 002080p, YUMo HOGLEYen 3d CODOU HeBbINOIHEHUEe MENCOVHAPOOHO20 002080pA.

Knwuesvie cnosa: cyoeduviii axmugusm, Cyoelckdas aKmMugHOCMb, UHMEPHPEMAYUsi MeNCOYHAPOOHO20
002060pa, 10PUCOUKYUsL, MexcOyHapooHbvle cyoul, ECIIY.
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